KINRCSS CANCHAR A MN NG Q2
| BLA 95-253 Deci ded March 19, 1998

Appeal froma Decision of the Nevada Sate fice, Bureau of Land
Managenent, refusing to unconditionally rel ease a recl anati on surety bond
after accepting a repl acenent reclamation bond for the sane anount.

N36- 81- 003P.

Rever sed.
1 Mning dQains: P an of (perations

The anount of a surety bond to assure perfornance of
the stabilization and recl anati on obligations

contenpl ated under a mning plan of operations is
determned by estimating the cost of stabilization and
reclamation if the operator fails to carry out those
obl i gati ons.

2. Mning dains: P an of (perations

Wien BLMuncondi tional | y approves the assignment of a
mning plan of operations, the party assigning the plan
of operations is relieved of liability for conpliance
wth future mning plans of operations. Approval does
not rel ease the assignor of any obligations it mght
have accrued prior to approval of the assi gnnent.

APPEARANCES. Daniel A Jensen, Esg., Salt Lake dty, Wah, for Kinross
Candel ari a M ni ng Gonpany.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

Ki nross Candel aria Mning Gonpany (Ki nross) has appeal ed a January 11,
1995, Decision issued by the Nevada Sate Gfice, Bureau of Land Managenent
(BLN), refusing to unconditionally rel ease Kinross' original reclanation
surety bond after accepting a repl acenent recl anati on bond.

By way of background, NERQO Metals, Inc. (NERX), originally owed and
operated a mne known as the Candel aria Mne, located in Nevada. This nmine

was operated under BLM A an of (perations No. N37-81-003P. Pursuant to
that plan of operations, NEROO submtted a surety bond required by the
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regulations at 43 CF. R 8§ 3809.1-9. This bond was accepted and approved
by BLM NERIOs parent corporation sold all of its NBEROO stock to Kinross
@ld US A, and NERXO s nane was changed to Kinross Candel ari a M ni ng
Gonpany. A condition of sal e between NEROO s parent corporation and
Kinross @ld US A was the rel ease of the surety bond i ssued to NEROQ
i.e., replacenent of the original bond wth one obtai ned by the purchasi ng
entity.

Kinross obtained a bond in the sane amount and subject to the sane
terns and conditions as that submtted by NEROO and approved by BLM The
new bond was submtted to BLMon Novenber 10, 1993, and BLMwas asked to
repl ace the NBRQO bond with the new bond.

n Decenber 7, 1993, BLMissued a Decision containing the fol |l ow ng
| anguage:

Bfective July 30, 1992, we accepted surety bond nuniber 400
JK 1425 * * * fromNERQO Metals, Inc. * * *,

h Novenber 12, 1993, we received a bond fromK nross
Candel aria Mning Gonpany. On Novenber 22, 1993, we recei ved
notice that NERGO Metals, Inc. was acquired by K nross Gl d
USA, Inc. * * * and that the nane was changed to K nross
Candel aria Mning Gonpany. Kinross assuned all liabilities,
obligations, and agreenents which were previously nade * * *
under NEROO ownership. NERXOs interest in the plan of
operations * * * has been transferred inits entirety and bond
coverage furni shed by the acquiring operator * * *,

The bond provi ded by Kinross has been examned and found
satisfactory. Therefore, the replacenent bond i s accepted
ef fecti ve Novenber 22, 1993. The bond covers operations
conducted by or on behal f of the principal on the Gandel aria
Mne, plan of operations nunber N37-81- 003P.

The period of liability under the previous bond term nated
effective Novenber 22, 1993. Hease note that termnation of the
period of liability does not relieve the obligor of any
obligations for any liabilities that nay have accrued prior to
the date the period of liability termnated.

The Decenber 7, 1993, Decision did not advise Kinross and NERQOt hat
they had a right of appeal, and Kinross and NERGO were concerned about the
| anguage of the last paragraph. Kinross explains inits Satenent of
Reasons (SR that the | ast paragraph suggests that the original bond had
"not been fully rel eased, despite BLMs acceptance of a replacenent bond in
the sane anount, submitted by the sane owner and operator, and covering the
sane plan of operations.” (SR at 4.)

Kinross and NERGO t hen contacted BLMseeking cl arification of the term
"obligor" in the Decenber 7, 1993, Decision. In response, BLMstated t hat

143 IBLA 171

WAW Ver si on



| BLA 95-253

it wanted to nake sure that any liabilities arising prior to acceptance of
the repl acenent bond woul d still be covered by an adequat e recl amati on
bond. In response, Kinross and the bondi ng conpany submtted a rider
stating that the repl acenent bond woul d cover all past, present, and future
stabilization and reclanmation liabilities. After being advised that the
above quot ed wordi ng of the Decenber 7, 1993, Decision would not be
changed, on Novenber 18, 1994, Kinross protested BLMs deternination,
asking BLMto either (1) acknow edge the sufficiency of the bond rider and
unconditional |y rel ease the original surety bond, or (2) refuse to do soin
a final decision so that Kinross could appeal to this Board. |n response,
BLMissued its January 11, 1994, Decision holding to the language inits
Decenber 7, 1993, Decision and dismssing Kinross' protest. K nross then
appeal ed to this Board.

[1] Two inportant points nust be kept in mnd when attenpting to
understand the nature and condition of the rel ease sought by Kinross in
this case. The first is the purpose of the bond, and the second is the
di fference between a rel ease fromfuture liability at the conpl etion of a
project and the acceptance of a substitute bond or party when the project
i S ongoi ng.

The bond in this case is a surety bond to assure perfornmance of the
reclamation obligations contenpl ated under an anended pl an of operations
for the Geen N ck and Georgine open pit mnes. The bond anount was based
upon "the estinmated cost of reasonabl e stabilization and recl anation” of
the affected land. 43 CF.R § 3809.1-9(b). The bond is required to
assure that, if the operator fails to fully performthe stabilization and
reclamation obligations nandated by the approved pl an of operations, funds
Wil be available to pay for that stabilization and reclamation. The
regul ation provides that if the stabilization and recl anation requirenents
i ncrease, the bond anount can be increased (43 CF.R 8§ 3809.1-9(e)), and
provi des for reduction of the bond amount when the operator has conpl eted a
portion of the stabilization and reclamation, thereby reducing the
projected cost of conpletion (43 CF.R § 3809.1-9(f)). Wen NERXO s
interest in those mnes was transferred fromNBRGOto Kinross, the mning
operations were continuing, and there is no evidence that there had been
any breach of the provisions of the operating plan that would al | ow BLMto
seek paynent fromthe bondi ng conpany. Thus, when BLMrel eased the NERQO
bond, the reclanati on obligation continued. The operator had neither
carried out the reclanmati on obligation nor breached the terns of the
operating agreenent by failing to do so.

An unconditional rel ease of a bond because the perfornance of
stabilization and reclanmation called for in the plan of operations was
conpl eted woul d relieve the bonding conpany of liability to assure
conpliance. In this case, BLMis not bei ng asked to rel ease a bond because
the obligation to stabilize and reclaimthe land has been satisfied. It is
bei ng asked to accept the substitution of one bond for another. |If it had
found the terns and conditions of the bond to be unacceptabl e, BLMcoul d
have refused to accept the repl acenent bond until the terns and conditions
were anended to
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its satisfaction. It didnot. |If it found the bond amount insufficient to
cover the costs of stabilization and reclamation, it could have cal |l ed for
an increase in the bond amount. It did not. It notified Kinross that the
bond provi ded by Kinross had been examined and found satisfactory. The
repl acenent bond was accepted effective Novenber 22, 1993. The period of
[iability under the previous bond termnated effective Novenber 22, 1993.
(Dec. 7, 1993, Decision.)

Ve find no problemwth the portion of the Decenber 7, 1993, Decision
di scussed in the above paragraph. However, the Decenber 7, 1993, Deci sion
went on to say: "Please note that termnation of the period of liability
does not relieve the obligor of any obligations for any liabilities that
nay have accrued prior to the date the period of liability termnated.”
This | anguage i s unnecessary. The bond anount was deened sufficient to
cover all stabilization and reclamation requirenents under the plan of
operations. If it was not, the proper action woul d have been to call for
an increase in the bond amount. The regul ations clearly contenpl ate
requiring a bond of sufficient amount to assure that the mned | ands are
stabilized and reclained, and if the amount of a bond submtted to repl ace
a previously approved bond is sufficient to cover the cost of doing so,
there is no reason to require the continued nmai ntenance of the initial
bond. The stabilization and reclamation obligation is ongoing. |f not
conpl eted by NER3O it nust be conpl eted by Kinross.

[2] It isinportant to distinguish between the liability of a bonding
conpany issuing a bond to satisfy the requirenents of 43 CF. R § 3809.1-9
and the continued liability of the party assigning the responsibilities
under an operating agreenent. The bondi ng conpany does not stand in the
shoes of the obligor, but is nerely assuring that the obligor carries out
the terns and conditions of the operating plan. The bondi ng conpany can
only be called upon if the obligor fails to carry out the reclanation
called for in the operating plan.

The | ast paragraph in the Decenber 7, 1993, Decision shoul d be
interpreted as stating that BLMs acceptance of the assignnent and rel ease
of the bond should not be construed as a rel ease of any obligati on NERQO
(or its successor-in-interest) may have accrued prior to the date BLM
approved the assignnent of NBROOs interest to Kinross. Wen BLM approves
the assignnent of a mining plan of operations, the party assigning the plan
of operations is relieved of further liability for conpliance wth the
mning plans of operations. The approval of the assignnent does not excuse
the assignor fromliability for the obligations that nay have accrued
during the period it was responsi bl e for the conduct of operations.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the January 11,
1995, Decision disnissing Kinross' protest is reversed, and the Decenber 7,
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1993, Deci sion recogni zi ng the assignment of NEROO s interest to K nross
and accepting a substitute surety bond is affirnmed as nodified by this
Deci si on.

RW Milen
Admini strative Judge

| concur inthe result:

Franklin D Arness
Admini strative Judge
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